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m Abstract. The purpose of the study — highlight the problematic issues related to criminal law protection
of human health and propose appropriate changes to the current criminal legislation of Ukraine. To achieve
this purpose, the following objectives were identified: to analyse the draft Criminal Code of Ukraine on
causing harm to a human fetus, causing harm during sports, serious harm to health, suffering, violence,
and domestic violence; to compare some provisions of the draft Criminal Code of Ukraine with the current
criminal legislation. Methodology. The problems of human health care are the object of scientific research
that has been ongoing since the emergence of the first states, thus they require a correct methodology. The
choice of research methodology should ensure a systematic study of current trends in rulemaking in the
field of criminal law protection of human health. Considering the purpose, the specifics of the object and
the subject of the study, the appropriate methodological tools were developed, analysed and summarised the
results of the study. In the process of analysing the current criminal legislation and the draft Criminal Code of
Ukraine, the comparative legal method was applied, and a specific research method - the method of system
analysis. The scientific originality of the study is that, based on the analysis of current criminal legislation
and the draft Criminal Code of Ukraine, the possibility and expediency of improving criminal legislation in
the field of human health is substantiated. Conclussions. The terminology of Ukrainian legislation on criminal
liability should be accurate, consistent with the content and not contain unnecessary detail. Changing some
provisions of the Criminal Code of Ukraine would ensure accurate and full compliance with the content of
some terminology and its purpose; exhaustive scope of legal regulation, clarity and accessibility
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Human health issues in the draft Criminal Code of Ukraine

m Introduction

Currently, the criminal legislation is being active-
ly redefined, resulting in the discussion of the draft
Criminal Code of Ukraine (hereinafter - the Draft).
Individual provisions of the Draft relate to the fol-
lowing issues: harm to a human fetus; harm during
sports; serious harm to health; suffering; violence;
domestic violence, etc. As for the mentioned termi-
nology, its features and definitions contained in the
Draft, they require clarification and explanation.

The purpose of this study is to assess the legis-
lation in the field of human health and to provide
proposals for improving the criminal law protection
of human health in Ukraine.

To accomplish this purpose, the following ob-
jectives should be implemented: 1) to analyse the
Draft Criminal Code of Ukraine on causing harm to
a human fetus; causing harm during sports; griev-
ous harm to health; suffering; violence; domestic vi-
olence; 2) to compare some provisions of the Draft
with the current criminal legislation.

According to the results of the study, conceptual
provisions that have scientific originality in the field
of human health were developed. The necessity to
improve the current criminal legislation of Ukraine
is substantiated. The shortcomings of the Draft CC of
Ukraine that require elimination are outlined.

m Outline of the Main Material

Among the developers of the Project (P.P. Andrushko,
Y.V. Baulin, V.M. Burdin, O.P. Gorokh, N.O. Gutoro-
va, V.O. Navrotskyi, Y.A. Ponomarenko, E.L. Streltsov,
M.IL Khavroniuk) and other scholars in the theory of
criminal law, discussions on updated terminology [1-
3], criminal law institutions and other issues continue.
It is not the first time [2] that the attention of the scien-
tific community is drawn to the fact that relevant spe-
cialists with specific knowledge should be involved in
the development of individual provisions of the Draft.

For example, it would be quite appropriate to
involve forensic experts in the work on the sections
of the Draft on crimes against life (4.1) and human
health (4.2).

In case of infliction of any bodily injury resulting
in termination of pregnancy, criminal liability arises
under Article 121 of the Criminal Code of Ukraine
(hereinafter — the CC of Ukraine). Thus, the injury
that caused the excessive pregnancy does not depend
on the gestational age. However, it is necessary to
establish a causal connection between the injury and
the termination of pregnancy through a forensic med-
ical examination. According to paragraph 2.7.4 of the
Rules for conducting forensic medical examinations
(examinations) on sexual conditions, the Bureau of
Forensic Medicine notes that in cases of determining
a causal connection between the trauma and the ter-
mination of pregnancy (rupture of the fetal bladder,
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placental abruption followed by miscarriage or pre-
mature birth), serious bodily harm is established.

In the presence of objective symptoms of the
threat of miscarriage (bloody discharge, uterine ir-
ritability), which appeared shortly after the medical
measures, and the pregnancy was preserved, the se-
verity is determined by the duration of the treatment.

The Draft Criminal Code of Ukraine defines the
harm that may be caused to a human fetus as the
death of a human fetus (Articles 4.1.10, 4.1.11),
grievous injury to a human fetus (injury caused dur-
ing intrauterine development, which caused serious
harm to health, which is established after the birth of
the child (Article 4.2.1).

Firstly, the definition of “grave harm” (Article
2.1.9 of the Draft) refers to its main components: it is
grave harm to human health (clause “d” of Part 1 of
Article 1.3.4 of the CC of Ukraine) or human fetus, in
particular, infection with a particularly dangerous in-
fectious disease. Thus, the concepts of “grave harm to
human health” and “grave harm to the health of the
human fetus” are proposed. While the first terminol-
ogy is obvious, the second one raises many questions.

Secondly, the definition of “grave injury to a hu-
man foetus” (Article 4.2.1) raises questions. What
should be considered the object of encroachment
- the ordinary development of the human fetus or
the health of the human fetus? Is the human fetus
endowed with health? Is criminal liability for minor
injury to a human fetus excluded? Regarding the
“specific features” of this definition, the authors of
the Draft are trying to make positive adjustments to
the CC of Ukraine, changing the terminology “bodily
harm” to “harm to human health”, but currently use
the incomprehensible term “grievous bodily harm”,
which does not exist in jurisprudence or medicine;
secondly, “intrauterine development” begins from the
moment of conception (fertilisation) and ends with
the removal or expulsion of the human fetus from the
woman's body. Thus, development begins from the
moment of fusion of the male germ cell with the fe-
male and the establishment of a new cell — the zygote,
from which the organism begins to develop (Zavalni-
uk, 2016). However, the Instruction on determining
the criteria for the perinatal period, live birth and
stillbirth (hereinafter — the Instruction) defines that
the fetus is an intrauterine product of conception,
starting from the full 12% week of pregnancy (from
84 days from the first day of the last regular menstru-
al cycle) until expulsion/removal from the mother's
body [4]. Thus, there is an inconsistency between the
terminology in the Draft Criminal Code of Ukraine
“grievous bodily harm to a human foetus” and the
definition of this term, and it contradicts the provi-
sions of medical science regarding the period (term)
from which criminal legal protection is provided.
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Thirdly, how can one cause serious harm to the
health of a human fetus without causing serious harm
to the health of a human mother?

Based on the above, everything is clear in the
current Criminal Code of Ukraine (as regards the
signs of bodily injuries and criminal law protection
at the beginning of human life), since the theory and
practice of criminal law have already been developed
over the years and has a logical foundation. As for
the provisions of the Draft, there are some ambigu-
ities in the terminology, which will cause problems
in its application in practice. In the Draft, it is pro-
posed to clarify the term “termination of pregnancy”
as one of the signs of grave harm before 22 weeks of
pregnancy, and other terms: “grave harm to human
health”, “grave harm to the health of the human fe-
tus” should be clarified and detailed.

The definition of the term “pregnant woman” — a
woman from the moment of internal or in vitro fer-
tilisation until the end of childbirth, is provided in
Draft clause 5 part 2 of Article 1.3.1. (Definition of
the terms of the Criminal Code of Ukraine). Firstly,
as noted above, it is appropriate to use the terminol-
ogy “expulsion” or “removal” of the fetus, not the
end of childbirth; secondly, “in vitro fertilisation” is
fertilisation outside the human (female) body and is
the way by which internal fertilisation is performed.
In this case, pregnancy begins from the moment of
“implantation” of a fertilised egg to a woman, from
this moment a woman can theoretically be consid-
ered pregnant. The term of pregnancy is determined
from the first day of the last regular menstrual cycle.
The Guidelines for the definition of the perinatal pe-
riod, live birth and stillbirth criteria define the gesta-
tional age in full days or full weeks (e.g., the period
between the 280% and 286™ day from the first day of
the last regular menstrual period and corresponds to
40 weeks of pregnancy).

Insummary, it should be noted that positive reform
of legislation in any area requires the involvement of
specialists with relevant knowledge, which will be a
reliable guarantee of its proper quality and efficiency.

The authors of the Draft are trying to unify the
provisions of the future Law on Criminal Liability,
however, the text of the Draft, along with the term
“harm to human health”, again contains “bodily in-
jury” in clause 58, part 2, Article 1.3.1 and in clause
“b”, part 6, Article 3.5.1.

In addition, the Draft contains terminology identi-
cal in its content, namely: “particular physical, mental
or moral suffering” (clause “a” of part 35 of Art. 1.3.1);
“particular mental or moral suffering” (clause “b” of
part 35 of Art. 1.3.1); “physical suffering” (Art. 3.7;
para. 3 of Art. 1.2.6); “psychological suffering” (para. 5
of para. 1 of Art. 4.7.1); “physical or psychological suf-
fering” (para. “a” of para. 1 of Art. 4.7.3); “unbearable
physical suffering” (para. “a” of para. 1 of Art. 4.1.1).
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As for the proposed terminology in the Draft,
there is a substitution of “mental” for “psychologi-
cal”, or there is no precise distinction between the
terms “mental suffering” and “moral suffering”. It
would be appropriate to define this terminology to
eliminate controversial issues, but this is not done in
the Draft, except for the terminology “psychological
suffering” — emotional maladjustment and disorien-
tation, in which the victim of violence feels chronic
guilt, depression, high anxiety, pessimism, decreased
self-esteem and concentration, adverse feelings and
disappearance of positive emotions, or psychoso-
matic disorders such as weight changes, allergic re-
actions, ulcers, unexplained pains, neuropsychiatric
diseases (stuttering, tics, enuresis, encopresis, etc.)
(clause 5, part 1, Article 4.7.1. Explanation of the
terms used in this section).

Thus, some of the terminology used by the au-
thors in the Draft is debatable and does not have
precisely defined and established scientific features.
First of all, it is “emotional maladjustment”, “diso-
rientation”, and “neuropsychiatric diseases”, which
are not provided by the International Classification
of Diseases of the Tenth Revision (hereinafter — ICD-
10) — Mental disorders and behavioural disorders.

Thus, using the concept of “maladaptation” is
quite controversial and ambiguous, which can be
traced mainly in the assessment of the place and role
of maladaptive states with such categories as “norm”
or “pathology”, since the parameters of “norm” and
“pathology” in psychology are not sufficiently devel-
oped [5]. Thus, it is a debatable terminology that has
no clearly defined and established scientific features.
In addition, the combination of the terms “emotion-
al maladjustment” is slightly incorrect, it would be
more appropriate to use the term “emotional sphere
maladjustment”. The next term is “disorientation”,
the feature of which is that its types are not specified,
it is not established whether it is disorientation in
time, in space or disorientation in personality. These
three “states” in psychiatry have different codes of
diseases and conditions in class V: Mental disorders
and behavioural disorders of ICD-10. Thus, the fur-
ther list of diseases and conditions, in the definition
of “psychological suffering”: chronic guilt, high anx-
iety, psychosomatic disorders; weight changes, al-
lergic reactions, ulcers, unexplained pain; neurotic,
stress-related and somatoform disorders (F40-F48)
- the specified list of mental disorders placed in one
subsection. Another list: depression, pessimism, de-
creased self-esteem and concentration, negative feel-
ings and disappearance of positive emotions; mood
disorders (affective disorders) (F30-F39). The term
“neuropsychiatric diseases” is not used in psychi-
atry, as in ICD-10 diseases of the nervous system
(G00-G99) and mental disorders and behavioural dis-
orders (FO0-F99) are contained in different sections.
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The proposed list: stuttering, tics, enuresis, encopre-
sis, etc. — are mental disorders and behavioural dis-
orders. Therefore, the terminology proposed by the
authors of the Draft requires clarification. The anal-
ysis of the legislation (Procedure for psychological
support of service activities in the State Service for
Special Communications and Information Protection
of Ukraine and the Instruction on the procedure for
organising and conducting psychoprophylactic work
with the personnel of the State Border Guard Service
of Ukraine) and special literature confirms the above
opinion regarding the impossibility of using the ter-
minology “nervous and mental illness”. For the most
part, other concepts are used: neuropsychic stability -
a complex of innate (biologically determined) and ac-
quired personal qualities, mobilisation resources and
reserve psychophysiological capabilities of the body,
which ensure optimal functioning of the individual in
adverse conditions of the professional environment;
neuropsychic (emotional and volitional) instability -
a tendency to breakdowns of the nervous system in
case of significant mental and physical stress [6; 7].

Thus, the authors of the Draft in the definition of
“psychological suffering” give too limited a list of pos-
sible diseases and conditions of the V class “Mental
disorders and behavioural disorders” of ICD-10, with-
out specifying the main features and signs of this con-
cept. Thus, consider it necessary to refine this termi-
nology with the subsequent exclusion of a limited list
of possible mental disorders and the definition of the
main features of the term “psychological suffering”.

One of the signs of grievous bodily harm (current
CC of Ukraine) or grievous harm to health (Draft CC
of Ukraine) - mutilation of the genital organ - remains
controversial. This feature can be interchanged with
other ones - “loss of any organ or its functions” or
“health disorder combined with permanent disability
of at least one-third”. The Rules of forensic medical
determination of the severity of bodily injuries (par-
agraph 2.1.4) determine that non-life-threatening in-
juries, which are severe in terms of the final result
and consequences, should include the loss of repro-
ductive capacity - loss of ability to copulate or loss
of ability to fertilise, conceive and give birth (child-
birth). In some cases, genital mutilation can result in
the loss of reproductive capacity [8].

In paragraph “c” of part 1 of Art. 1.3. 4 of the
Draft contains the definition of “grave harm to
health” — harm to health, which is characterised by:
loss of any organ or its function; mutilation of a sex-
ual organ; persistent mental disorder; health disor-
der combined with persistent loss of general working
capacity (more than 33%) or complete loss of pro-
fessional capacity; termination of pregnancy; irrepa-
rable disfigurement of the face or body or other con-
sequences, the presence of which poses a danger to
the life of a person. Thus, attempts to “regulate” the
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signs of grievous bodily harm (current terminology)
in the Draft will result in even greater inconsistency,
as one of the signs “irreparable disfigurement of the
face or body” fully covers another sign - “mutilation
of the genital organ”, if it does not result in loss of
reproductive capacity.

The current CC of Ukraine does not include caus-
ing harm during sports activities to the circumstanc-
es excluding the unlawfulness of the act, which is a
precondition for scientific discussions. In Art. 2.7.8.
Causing harm during sports activities of the Draft
states: 1. It is lawful to cause harm to the life or
health of a person during a sports competition or
training, if: a) the relevant sport is duly recognised
in Ukraine; b) the competition or training is officially
organised; c) the person to whom the harm is caused
has voluntarily and in advance agreed to engage in
this sport; d) the person causing the harm adheres
to the rules of this sport. 2. Causing harm during
sport with violation of the provisions of part 1 of this
article shall entail criminal liability on the general
grounds provided by this Code. The conditions of
lawful infliction of harm during sports listed in the
Draft Law include the fact that “the person to whom
the harm is inflicted has voluntarily and in advance
agreed to engage in this sport”. Thus, it refers only
to the consent to engage in a particular sport without
mentioning the harm to the life and health of the
person, in contrast to the title of the article (Causing
harm during sports). In addition, the authors of the
Draft did not specify the amount of damage - sub-
stantial, significant, or severe (Article 1.3.4 Amount
of damage to health).

In the author's opinion, the consent of a person
to cause harm to their health during sports activities
should be assessed on general grounds.

Considering the crucial social necessity of crim-
inalisation of domestic violence, and in the context
of Ukraine's ratification of the Council of Europe
Convention on preventing and combating violence
against women and domestic violence, a new Arti-
cle 1261 “Domestic Violence” was introduced to the
CC of Ukraine - intentional systematic commission of
physical, psychological or economic violence against
a spouse or former spouse or another person with
whom the perpetrator is (was) in a family or close
relationship, which results in physical or psycholog-
ical suffering, health disorders, disability, emotional
dependence or deterioration of the quality of life of
the victim. In addition, a new aggravating circum-
stance has been introduced — “committing a criminal
offence against a spouse or former spouse or anoth-
er person with whom the perpetrator is (was) in the
family or close relations” (paragraph 61, Part 1 of
Article 67 of the CC of Ukraine).

In the General Part of the Draft (as of May 31,
2021) in Art. 1.3.1. The meaning of the terms of
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the Criminal Code of Ukraine, the authors defined
violence — as physical impact on another person, in
particular by striking, beating, using acoustic, light,
thermal or chemical factors or restricting his freedom
(clause 27). The Special Part provides for liability for
using domestic violence (Article 4.7.3. Domestic vi-
olence). A person who has systematically used phys-
ical, psychological or economic violence against a
spouse or other close person, including a ex-spouse,
resulting in: a) physical or psychological suffering;
b) health disorders; c) disability; d) emotional depend-
ence; e) deterioration of the victim's quality of life.

Thus, the consequences of domestic violence
provided for in the Draft are debatable and require
clarification and explanation. Thus, for example, the
term “suffering” is fully covered by the definition
of “special torture” provided in the Draft (infliction
of harm to life or health), which: a) was accompa-
nied by special physical, mental or moral suffering
of the victim or b) was committed in the presence of
a person close to the victim, who was thus subjected
to special mental or moral suffering (paragraph 35
part 2 of Article 1.3.1). In addition, these two articles
contain inconsistent terminology, namely: “psycho-
logical suffering” is occasionally substituted by an-
other term — “mental suffering”.

Secondly, health disorders and disability are
signs of harm to a person's health (now these are bod-
ily injuries), which are defined in Art. 1.3.4, thus it
is inappropriate to distinguish them in the article as
different signs (consequences) of domestic violence.

Regarding the explanation provided in the Draft
of the term “emotional dependence” (dependence on
the relationship with the aggressor, which is char-
acterised by the inability to choose in a destructive
relationship, combined with an unbearable, desper-
ate fear of loneliness (clause 2, part 1, Article 4.7.1),
this definition can be fully explained by the following
feature of domestic violence: “psychological suffer-
ing” - emotional maladjustment and disorientation,
in which the victim of violence experiences chron-
ic feelings of guilt, depression, high anxiety, pessi-
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mism, reduced self-esteem and concentration, the
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= Conclusions

Summarising the above, it can be concluded that:

1. The terminology of the current legislation of
Ukraine on criminal liability should be accurate,
consistent with the content and not contain
unnecessary detail. Changing some provisions of
the CC of Ukraine would ensure precise and full
compliance with the content of some terminology
and its purpose, exhaustive scope of legal regulation,
clarity and accessibility.

2. For the positive reform of legislation in any
sphere, it is necessary to involve relevant specialists,
which will be the key to its proper quality and
efficiency. Thus, it would be appropriate to involve
forensic experts in the work on the sections of the
Project “Crimes against human life” (4.1) and
“Crimes against human health” (4.2). In the current
conditions, the terminology contained in the Draft
contradicts the provisions of medical science, has
inaccuracies, which will cause particular problems
of application in practice, and it is debatable and
requires clarification.
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m AHoramis. MeTa [OCTiKeHHS — BUCBIT/IUTU MpoO6JIeMHI MUTaHHSA, MMOB’A3aHi 3 KPUMiHaJIbHO-IIPABOBOIO
OXOPOHOI0 3/I0POB’s JIIOAUHY, i 3alIPOTIOHYBAaTU BiANOBiAHI 3MiHU JJO YMHHOTO KPUMiHaJIbHOTO 3aKOHOaBCTBA
Yxpainu. 3aana il gocArHeHHA OyJio IOCTaBJIEHO TaKi 3aBAAaHHA: MIpoaHasli3yBaTH MPOeKT KprmiHaibHOTO
KoAeKCcy YKpalHU L[OAO0 3alOoAiAHHA MIKOAU IUIOAY JIIOAWHMY, 3allOAiAHHA WIKOAU il 4ac 3aHATTSA CIOPTOM,
TAXKKOI IIKOAW 3[0pPOB’I0, CTPaXJAaHHsA, HACHJIbCTBA, JAOMAIIHbOI'O HACWJIBCTBA; 3iMCHUTU MOPiBHSAIbHY
XapaKTepUCTUKY AeAKHUX MOJIOXKeHb MpoekTy KpuMiHampHOro koAekcy YKpaiHU 3 YWHHUM KpUMiHaJIbHUM
3akoHOAaBcTBOM. MeTtozosiorisa. [Ipo6ieMu 0XOpoHU 340POB’Sl JIIOAUHU € 00’€KTOM HAyKOBMX IOMNIYKiB, AKi
TPUBAIOTh 3 YaCy BMHUKHEHHsA IepHIMX AepXaB, TOMy BOHHU NOTPeOYIOTh KOPeKTHOI MeTomoJorii. Bubip
METOJO0JIOTil AOCTi/PKeHHA Mae 3a0e3MeynTyu CHCTeMHe BHBUEHH:A Cy4acHUX TeHJEHI[ilI HOPMOTBOPEHHA y
cdepi KpuMiHaJIBHO-IPABOBO1 OXOPOHU 30POB’A JIIOAUHU. 3 OTJIAAY Ha ITOCTaBjIeHy MeTy, crelrudiky 06’ckTa
11 mpeMeTa JOoCJIikeHHAa 0OpaHo BiANOBiAHMIT METOO0JIOTiYHUI iHCTpyMeHTapi, 3[1iliCHEHO OlpalloBaHHs,
aHayji3 ¥ ys3arajJbHeHHA pe3yJbTaTiB [OCJiKeHHA. Y TpoIleci aHasidy YWHHOIO KpHMiHaJIbBHOTO
3aKOHOAABCTBA Ta MPOeKTy KprMiHaIbHOrO KoJekcy YKpalHU 3aCTOCOBAHO MOPiBHAJIBHO-IIPABOBUI METO[,
a TaKOX creliaJIbHUM MeTOH NOCJIiJKeHHA — MeTOJ] CUCTEMHOro aHaslidy. HaykoBa HOBU3HA JOCJIiKeHHA
TI0JIATA€E B TOMY, 1110 Ha MiACTaBi aHaIi3y YNHHOTIO KpUMiHaJIbHOTO 3aKOHOABCTBA Ta MPOEKTY KprMiHaibHOTO
KoAeKCcy YKpaiHu OOIPYHTOBAHO MOJXKJIUBICTb i OLIJIBHICTh YAOCKOHAJIEHHA KPUMiHaJIbHOTO 3aKOHOIaBCTBa
y cdepi 0XOPOHU 3A0pOB’s JIIOAUHU. BrcHOBKU. TepMiHOJIOTiA 3aKOHOAABCTBA YKpaiHU MPO KPUMiHAJIbHY
BiZiMOBiasibHICTh Mae OyTHU TOYHOIO, BiANOBiAAaTH 3MICTy 1 He MIiCTHUTM 3alBOl AeTaJii3ailii. 3MiHa MeBHUX
noJioxeHb KprMiHasibHOroO Kojekcy YKpaiHu 3abesnednsiy O TOYHY Ta MOBHY BiANIOBiAHICTb 3MiCTy OesAKOI
TEPMiHOJIOTII Ta II IpU3HAYeHH:; BUUepPHHUN 00CAT IPaBOBOr'0 PEryJIl0BaHH:A, AACHICTD i JOCTYIIHICTh

m KuttouoBi citoBa: npoekt; KpuMiHaibHUIT KoJleKe YKpalHu; KpuMiHaJIbHe MPaBOMOPYIIEHHS; TAXKKa [IKOAA,;
300POB’A JIIOAVHY; I JIIOJAUHY; TijleCHe YIIKOMXEeHH:A; JOMAIITHE HaCUJIbCTBO
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